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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3, 5-22,30-40 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Huppert et al. (WO 03/039400) in view of Baccelli et al. (6,454,805). 

With respect to claims 1 , 22, 30, Huppert et al disclose a prosthetic device for 
anterior-oblique insertion into an intervertebral space, comprising a first component 
(112) comprising a first articular surface and opposed first bearing surface, a first flange 
(2') extending from the bearing surface, the first flange being angled relative to the to 
the longitudinal and transverse axes of the first components; as best seen in FIG.4, a 
projection (1 3) extending from the first artiular surface; and a second component (111) 
comprising a second articular surface and an opposed second bearing surface; a 
second flange (2) extending from the second bearing surface the second flange being 
angled relative to the longitudinal and transverse axes of the second component; as 
best seen in FIG.4, as set forth in page 2, lines 2, 6, 16-24, page 6, lines 9-13, page 7, 
lines 11-19, 29-31 a recess, as best seen in FIG. 3, formed in the second articular 
surface, the recess being adapted to engage with the projection to provide for 
articulating motion between the first and second components. 
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With respect to claims 2-3,5-21,37-39, Huppert et al disclose all the limitations; 
as set forth; for example, the flange adapted to be positioned within a preformed 
anterior-oblique opening, as best seen in FIG.4. 

It is noted that Huppert et al did not teach of a first component that is triangular in 
shape to define first, second and third side portions; as claimed by applicant. However, 
in a similar art, Bacdelli et al, column 2, lines 62-65, column 3, lines 21-23, evidence the 
use of a first component that is triangular in shape to define first second and third side 
portions in order to insure stable bone fusion. 

It is noted that Huppert et al disclose the claimed invention except for an outer 
bearing surface including an integral first flange and an integral second flange; as 
claimed by applicant. However, it would have been obvious to one having ordinary skill 
in the art at the time the invention was made to construct the outer surface integrally 
with the flange, since it has been held that forming in one piece an article which has 
formerly been formed in two pieces and put together involves only routine skill in the art. 
Howard v. Detroit Stove Works, 150 U. S. 164 (1893). 

With respect to claims 30-36, 40, the method steps, as set forth, would have 
been obviously carried out in the operation of the device, as set forth above. 

Claims 23-25,27-29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Huppert et al. (WO 03/039400) in view of Baccelli et al. (6,454,805) in view of Yuan 
etal. (5,676,701) 

It is noted that the above combination of references disclose all the limitations, 
except for first articular surface forming a projection and a second articular surface 
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forming a recess; as claimed by applicant. However, in a similar art, Yuan et al evidence 
the use of an intervertebral implant having a first articular surface forming a projection 
and a second articular surface forming a recess to allow an unrestricted motion between 
the first and second components relative to a patient's normal spinal axis. 

Therefore, given the teaching of Yuan et al, it would have been obvious to one 
having ordinary skill in the art at the time the invention was made to modify the device of 
Huppert et al, as taught by Yuan et al to allow an unrestricted motion between the first 
and second components relative to a patient's normal spinal axis. 

Response to Amendment 

Applicant's arguments filed 1 1/20/07 have been fully considered but they are not 
persuasive. Applicant stated that Huppert did not teach of an integral first flange and an 
integral second flange arranged to engage a first vertebra and a second vertebra. 
However, it has been held that forming in one piece an article which has formerly been 
formed in two pieces and put together involves only routine skill in the art. Howard v. 
Detroit Stove Works, 150 U.S. 164 (1893). Also the use of an outer bearing surface 
including an integral first flange and an integral second flange is old and well known in 
the art; as evidence by the pertinent art cited herein, which also discloses a first articular 
surface forming a projection and a second articular surface forming a recess. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

6,936,071 8-2005 Marnay et al 
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5,899,941 5-1999 Nishijima et al. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Pedro Philogene whose telephone number is (571) 272- 
4716. The examiner can normally be reached on Monday to Friday 6:30 AM to 4:00 
PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on (571) 272 - 4719. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Pedro Philogene/ 

Primary Examiner, Art Unit 3733 

February 15, 2008 
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